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the health board members are to escape liability, are the members 
of the city transit commissions to be held liable? Public service 
commissions, railroad commissions and numerous other boards 
with great and small powers, are to-day rapidly being created in 
accordance with our modern theories of government. To be 
permanently successful these boards must conform in their 
powers and liabilities to the acknowledged and equitable principles 
of the law. No legal principle is more firmly established than 
that where there is a right there is a remedy. To permit property 
to be taken or personal privileges to be infringed upon where 
there is no justification except the well-meant ignorance of public 
officers, is in denial of such a right. 

STARE DECISIS IN CRIMINAL LAW. 

In a recent decision by the Supreme Court of North Carolina 
in the case of State v. Fulton, 63 S. E. 145, it was held that a 
husband was indictable for slandering his wife under section 
3640 (1905 Revisai) of the code which provided that: "If any 
person shall attempt, in a wanton and malicious manner, to des- 
troy the reputation of an innocent woman by words written or 
spoken, which amount to a charge of incontinency, every person 
so offending shall be guilty of a misdemeanor." This decision 
directly overruled the case of State v. Edens, 95 N. C. 693. The 
judge who gave the deciding vote relied upon the doctrine as 
laid down by the same court in State v. Bell, 136 N. C. 674, where 
it had been decided that a tenant was indictable for the removal 
of crops without giving the landlord five days' notice, and that 
he, the tenant, could not show in defense that he had sustained 
damage to the amount of the rent due by the failure of the 
landlord to comply with the contract. At the same time particular 
attention was called to stare decisis in relation to criminal law. In 
the case of State v. Bell, supra, the court had overruled a former 
decision of the same court, interpreting the penal statute, as laid 
down in State v. Neal, 129 N. C. 692, and applied the rule so that 
a new trial was ordered, but it was to be conducted under the 
law as declared in the overruled decision. Connor, J., said : "In 
view of the peculiar conditions with which we are dealing, we 
have deemed it but just to the defendants, and not at variance 
with any authority in this court, to order a new trial, with the 
direction that the testimony offered in this case, insofar as it is 
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made admissible by the ruling of this court in State v. Neal, be 
admitted. If the defendants shall be able to establish their de- 
fense in accordance with the ruling in Neal's case, they are en- 
titled to do so, but the construction now put upon the statute 
will be applied to all future cases. While, as 'we have said, we 
find no authority directly in point, we think this course is sus- 
tained by what is said in Wells on Stare Decisis, 566." 

In the statement of what is stare decisis, text writers and courts 
are well agreed. It is simply a doctrine of following established 
precedents and adhering to instituted principles. Although the 
doctrine is well-settled as applicable in affecting vested contractual 
rights, yet there is a paucity of decisions upon the subject in con- 
nection with the criminal law. The subject was slightly touched 
upon by the notorious Jeffries in Roswell's Case, 10 How. St. Tr. 
147, 267. In the case of Lanier v. State, 57 Miss. 107, in an 
action of assault, the court said: "The doctrine of stare decisis 
in criminal cases cannot be carried to the extent of allowing to 
violators of law a vested interest in rules which have been erron- 
eously sanctioned." The court then overruled Smith v. State, 39 
Miss. 521, also a case of assault, and laid down the true doctrine. 
But, what the court now (in Lanier v. State) calls the true doc- 
trine, was inconsistent, not with the decision in Smith v. State, 
but merely with a dictum therein, in the laying down of which 
the previous court had gone farther than the facts had war- 
ranted. For it is a well-established principle that, "the doctrine 
of stare decisis is not applicable to dicta found in opinions of 
the court." Friedman v. Suttle, 85 Pac. 726. Furthermore, it 
has been held: "The Supreme Court will not follow the line 
marked out by a single precedent, placing its decision on the rule 
of stare decisis alone, without regard to the ground on which such 
case was adjudged." State v. Williams, 13 S. C. 546. The mere 
fact that there has been at sometime in the past a decision upon 
similar facts should not be sufficient to invoke stare decisis in 
criminal law more so than it would where there was a vested right 
involved. In order that "the rule of stare decisis can be force- 
fully invoked, there must be three elements which enter into the 
authority of the case, First, the unanimity with which its judg- 
ment was pronounced ; second, the fact that it has been followed, 
and third, the duration of time during which it has been openly 
followed or tacitly assented to." State v. Williams, (supra) 
554. It was only recently held : The decision that the giving of 
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a charge that the jury in considering the testimony of the accused, 
may consider his position and interest, will in the future be 
ground for a reversal, rendered after the court had several times 
criticised such a charge as violating the Constitution, declaring 
that judges shall not charge with respect to matter of fact, 
should not be applied to a case tried before the decision, and the 
giving of such a charge before that time is not ground for re- 
versal. People v. Ryan, 152 Cal. 364. 

It is remarkable that stare decisis has not played more of a 
definite part in our criminal law. It has been a factor in a certain 
vague sense, but forceful utterances from the bench upon the 
point are few and far between. It is but reasonable that wrong 
decisions in criminal law should be overruled, but there should 
be exceptions even to this rule. When we find a wrong merely 
malum prohibitum, forbidden by a statute, it is but just that one 
should be allowed to act under that statute within the restraints 
which the high court of that particular political authority has 
laid down. To convict and punish a man under such circum- 
stances would be anything but justice. It was with this spirit 
that Frazer J., said: "We ought, in any case, to proceed with 
great caution in reversing opinions heretofore pronounced by this 
court, and received and acted upon as settling the law, and 
especially when a rule of property would be overturned, and 
that would be made criminal, which had before been adjudged 
lawful." Grubbs v. State, 24 Ind. 295. It is respectfully sub- 
mitted that the case of State v. Williams, above referred to, over- 
ruling State v. Harper, 6 S. C. 464, was clearly justifiable on the 
ground that the act committed was malum in se. The fact that 
State v. Harper had been decided only four years before, and 
that it alone was relied upon to support the doctrine of stare 
decisis, also tends to explain a proposition only paradoxically 
adverse to the stare decisis doctrine. If a man commits an act 
malum in se, then of course, unless the circumstances are very 
peculiar, there can be no valid objection to an overthrow of the 
doctrine as had been previously laid down, especially so when it 
is upheld by only one decision. For when an act is malum in se, 
the perpetrator must have been conscious of the fact that he was 
committing a crime. When a decision, or a line of decisions are 
adverse to a defendant and the present court is well satisfied that 
the principles of those decisions are wrong, and the fact is ac- 
centuated by being invoked by the defendant, even in his own 
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favor, the court should change the existing doctrine. Here there 
would be no vested rights overturned nor is anyone to suffer. 
The state does not care to punish under a line of erroneous 
decisions. It does not seek for revenge ; and to suffer the accused 
to be pronounced guilty under decisions which should never have 
been the law, is against the spirit of Anglo-Saxon criminal law, 
where all doubtful advantages are given to a defendant. And 
while the reversal of a judicial decision is not ex posto facto law, 
as is intended in the constitutional prohibition, Weber v. Rogers, 
188 U. S. 10, yet in spirit, such a reversal has so much the 
nature of a retroactive effect that it is unfair to have it operate 
in the ordinary case of crime merely malum prohibitum. 

In conclusion, and it is advanced with respect, that the doc- 
trine as laid down in State v. Fulton, ratifying State v. Bell, ante, 
was in the highest sense of the word a just and intelligent pronun- 
ciation of that type of fairness which should pervade the law ; for 
while a rule which had operated was declared no law, yet the 
accused was allowed to defend under the abrogated rule— a rule 
under which this defendant might have acted upon advice of 
counsel — based on the law as set forth in the first opinion. For, 
as Lord Hardwicke says: "Certainty is the mother of repose, 
and therefore the law aims at certainty." / Dick, 245. It is, 
therefore, respectfully submitted that where the accused has acted 
under a decision as laid down by the highest courts of that poli- 
tical sovereignty, and the accused is guilty of a crime merely 
malum prohibitum, and not of a crime malum in se, that the 
court in declaring. that rule which had previously stood for law 
as no law, should allow a new trial under the abrogated rule, and 
thus in spirit carry out that basic principle, not only of Anglo- 
Saxon law, but of all law worthy of the name : Stare decisis, et 
non quieta moverc. 

RIGHT OF A LABOR UNION TO ENFORCE A STRIKE ORDER BY THE 
IMPOSITION OF A FINE. 

The purpose of a labor union is to protect its members and to 
improve their condition by securing shorter hours of labor and 
a higher rate of wages. Great good has been accomplished along 
these lines and the working conditions of all classes of labor have 
been thus materially improved. That strikes may be called to 
accomplish this purpose is well established, and the usual method 



